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Education and Culture Committee 

Children and Young People (Scotland) Bill 

COSLA 

Introduction 

1. COSLA welcomes the opportunity to provide written evidence to the Education 

and Culture committee on the Children and Young People Bill. We have been 

pleased by the inclusive way that Scottish Government has worked with COSLA 

in the development of the Bill and we hope to continue this positive approach in 

evidence to Parliament. 

2. We acknowledge that this response is longer than we would typically submit on a 

Bill. However, the legislation is arguably the most significant change to children’s 

services since devolution so we believe all sections need to be considered 

carefully. The Bill is positive and ambitious, and it is worth emphasising that 

COSLA supports the policy intentions behind much of the Bill. As a result the 

majority of our work on the development of the Bill has focused on practical 

challenges of implementation and the resources required by local authorities. 

3. The Children and Young People Bill is a complex piece of legislation with 

significant financial implications for local authorities. The accuracy of the Scottish 

Government’s analysis and therefore the funding that would be made available 

depends on a large number of assumptions that will not be fully tested until the 

Bill is implemented. Councils have concerns over the future financial impact of 

the policies and that for this reason the financial implications to local authorities 

require in-depth scrutiny during the parliamentary passage of the Bill. COSLA has 

gained a confirmation from the Scottish Government that it is the intention to fully 

fund the requirements of the Bill, but with the implementation stretching beyond 

both the current spending review period and the end of this current parliament in 

2016 then future budgetary decisions would be dependent on the result of 

several spending reviews. The commitment made by this administration to fully 

fund the Bill must be honoured in future years by whatever Government is in 

power and kept under on-going review. We also believe that it will be necessary 

for both COSLA and Scottish Government to jointly scrutinise and monitor the 

spend on this legislation, to ensure that local government is and continues to be 

sufficiently resourced to carry out the new duties that will be enacted. 

Summary of Bill 

4. COSLA supports the policy intentions of the Bill’s proposals on: 

 Children’s rights; 

 Children’s services planning and Getting it Right for Every Child 

 Early learning and childcare, and  

 Looked after children. 
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5. However, we have a number of important points to make on the implementation 

of Bill proposals, and the financial implications of the legislation. COSLA will be 

responding to the Finance Committee call for evidence in relation to the Financial 

Memorandum for the Bill, but we also provide summarises of comments on the 

financial issues in this submission of evidence. We also have a small number of 

concerns with specific proposals in the Bill - chiefly relating to new powers being 

sought by Ministers and proposed changes to the Children’s Hearings Scotland 

Act. These and other issues are discussed in more detail in the sections below. 

Part 1 - Rights of Children 

6. Children’s rights are well embedded within the practice of local government. We 

believe that no public sector organisation is likely to object to the proposal for 

realisation of children’s rights as stated in the proposals. Issues around 

transparency of decision making and policy implementation and scrutiny are of 

equal importance to local government, as other public sector organisations. 

COSLA has maintained since the Bill proposals were consulted upon in 2012 that 

we remain of the view that the duty of due regard need not extend beyond 

ministers when councils are already addressing children’s rights. Local authorities 

have already made much progress especially in the school setting, in terms of the 

promotion of children’s rights. 

7. A number of organisations such as the Children’s Parliament are working with 

children on this issue. In explaining rights issues to children, it often provides 

clarification for adults working and caring for children and young people that the 

focus of the rights in the UNCRC are not about giving children the right to say no, 

but rather the ability to feel safe, secure and healthy with their help, guidance and 

support. We believe that this understanding helps and empowers children and 

young people. 

8. COSLA remains of the view that organisations and structures such as the courts 

and Children’s Hearings need to acquire a clear understanding of the UNCRC in 

terms of their dealings and undertakings to children and young people. In that 

context, we are prepared to accept the proposals as set out in part 1 of the Bill 

Part 2 - Commissioner for Children and Young People 

9. COSLA would be concerned if the use of the proposed additional powers as set 

out in Part 2 of the Bill became a “naming & shaming” exercise. Equally we would 

be concerned if the additional powers were to be used in a way that would 

duplicate both the existing complaints procedures & external inspection by 

Education Scotland and the Care Inspectorate. While we acknowledge that the 

Explanatory Notes for the Bill make reference to the Commissioner not 

duplicating roles of other organisations, this still leaves an opening for the 

Commissioner to investigate something that would be better handled by another 

agency.  

10. It is our view that any powers should be used only as a last resort after all other 

avenues are exhausted.  
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11. Equally, we are clear that there needs to be clear guidance available to councils 

on what the UNCRC means for them in the delivery of children’s services, in light 

of Part 1 of the Bill, as well as Guidance on how and in what circumstances the 

Office of the Commissioner will have the scope to implement the additional 

powers. 

Part 3 - Children’s Services Planning 

12. For many years, COSLA has argued for better integration of public services 

locally. Whist we therefore accept the intention behind the Bill to improve 

integration and planning for Children’s services, COSLA believes that to be 

effective in practice any Bill proposals must not exist in a vacuum and should add 

value to other existing arrangements.  

13. In particular, we want to be sure that Children’s services planning contributes to 

and is driven by the wider Community Planning arrangements that all partners 

are engaged in locally. This should be the forum through which partners should 

come together to develop partnership approaches to improving outcomes. For 

example there is an existing duty for local authorities to produce integrated 

children’s services plans, linked to Community Planning. Although we would 

argue that more needs to be done to put CPPs at the centre of reform our view is 

that this Bill should be an opportunity to drive that work forward in the context of 

children’s services, and avoid any chance of competing agendas or duplication 

arising.  

14. It is therefore important that Committee considers how the Bill sits within this 

existing landscape; the activity going on to strengthen community planning, and 

alongside the developing Community Empowerment Bill which will set out in 

statute the new framework for Community Planning.  

15. There are also clear links to the current proposals on the integration of adult 

health and social care services and it is possible that some local partnerships 

may wish to consider the inclusion of children’s services in those arrangements. 

Ultimately, it will be for individual local authorities and their health board 

counterparts to make that determination. We would also add that other 

organisations/people with an interest in children’s services within the voluntary or 

private sector that are not always directly connected to CPPs will also have a key 

to play in these tasks and should be equally covered by the proposals. 

16. There is one aspect to the proposals in children’s services planning with which 

COSLA does not support. Part 3 paragraph 17 proposes Ministerial powers to 

establish joint boards, should there be concern that insufficient progress is being 

made in terms of integration. This was a late addition to the Bill, and one which 

had not been previously discussed with COSLA. Whilst we can understand the 

desire on the part of any Government to ensure the successful implementation of 

its policies, the discretionary powers taken within this section of the Bill are 

extensive and allow for the transfer of staff, property and functions to the new 

boards.  
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17. The powers appear also to be linked to section 16 of the Bill which concerns 

powers to issue direction to public bodies, including local authorities. Section 16 

is a concern in itself as it allows Ministers with the broad scope to issue directions 

to local authorities and health boards on the exercising of their functions. We 

firmly believe that decisions on the operation of services, including how best to 

tackle outcomes, are best taken at the local level in close collaborations with 

partners. Taken together one interpretation of sections 16 and 17 is that local 

authorities and health boards could be restructured if directions of Ministers were 

not followed to the liking of the Government of the day.  

18. This is a concern for anyone who champions local democracy, but given our 

good relationship with Government it is strange that Ministers feels the need to 

seek such strong powers. Local government has demonstrated a strong 

commitment to both the Bill and children’s services improvement generally and 

we have a strong track record of arguing for better, outcomes focused integrated 

services. This is consistent with our representation to the Christie Commission 

and our recent work to agree a vision for local government. We are also 

uncomfortable with notion that Parliament is being asked to grant powers to 

Ministers to restructure the public sector in a way that normally would require the 

full scrutiny afforded to primary legislation. It is possible to argue that these 

powers not only undermine local democracy, but national democracy too. 

19. COSLA is completely opposed to the powers described in paragraph 17 and 

have made this point already to Government. Our principled position as agreed 

by our Convention is that there is no need for such powers, and that they should 

be removed from the Bill.  

Part 4 - Provision of Named Persons 

20. Scottish local government has been delivering the Getting It Right for Every Child 

approach for some years and recognises the value of GIRFEC in the 

improvement of children’s services. The proposal that the Named Person role 

should sit with local government, with the inference, though not expressly set out, 

that the role should sit with with schools in terms of their contact with children and 

young people from 5 to 18 years is welcome. It is clear that outside the family or 

care structure, children and young people have the most contact with school 

teaching and support staff. The Financial Memorandum provides for resources to 

be made available to provide GIRFEC training for senior teaching and support 

staff in schools and provide resources for backfill, while training is undergone. 

COSLA has worked with Scottish Government in testing these figures based on 

the current situation. As noted in the introduction this is a necessary area that will 

need to be monitored and scrutinised in future years to ensure funding is 

available for the provision to be sustainable.  

Part 5 - Child’s Plan 

21. The value of a Child’s Plan is already recognised since the GIRFEC approach 

was launched. COSLA has worked with Scottish government to promote the 

approach across local authorities. It is reasonable therefore that COSLA 

continues to support in principle, the proposals regarding a Single Child’s Plan. 
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The idea of a child’s plan is one that we completely support, but there is a need 

to consider how the plan relates to other plans. The best example is the 

coordinated support plan which is set out in ASL legislation. We understand that 

Government is looking at how coordinated support plans sit with respect to the 

child’s plan – with the option that a CSP could form part of the child’s plan where 

this is appropriate being perhaps the best solution. In an ideal world we would not 

require two pieces of legislation – this Bill and ASL legislation – to describe 

different aspect of children’s services planning, but it is the practical reality on the 

ground that is most important. It is therefore important that legislation and 

guidance makes clear how both the child’s plan and coordinate support plans will 

operate in practice.  

22. In principle COSLA would accept that children, young people and families should 

be involved in the development of a Child’s Plan, where possible. However, in 

practical terms, while local authorities will seek to improve life chances for 

children and young people, managing expectations against practicality and the 

needs of other vulnerable members of the community will continue to be 

addressed by councils. 

Part 6 - Early Learning and Childcare 

23. COSLA supports the expansion of early learning and childcare as proposed in 

the Bill. The proposals in the Bill came about as a result of considerable joint 

discussion between COSLA, ADES and Scottish Government. This is also the 

most costly section of the Bill, and from the start COSLA recognised the very 

significant implications of the proposals on local authority resources.  

24. The figures within the financial memorandum were developed through the work of 

COSLA with local authorities. They are the best figures we have for the 

implementation of this section of the Bill, and it is worth noting that local 

authorities have indicated that they are broadly happy that they are an accurate 

assessment of implementation costs in line with the agreed approach to 

delivering this aspect of the Bill, that is, to deliver the 600 hours in as practical a 

way as possible and without the additional requirement of more flexibility for 

parents. However, as we have already outlined the implementation of the Bill will 

stretch beyond the end of this spending review, which means it needs to be 

recognised that it is future budgets that will determine how effectively this policy 

can be implemented. Parliament needs to be aware that any shortfall in future 

funding will be felt by local government and ultimately parents and children. 

25. Following discussions with Scottish Government we agreed that the Bill would 

require local authorities to deliver the increased hours in as practical way as 

possible by August 2014 with no immediate requirement for more flexibility for 

parents. This recognised practical challenges facing local authorities, and the 

short lead time to implement the additional hours in time for the start of the 

academic year 2014/15. In subsequent years additional flexibility will be 

introduced gradually, in consultation with parents, and within the overall 

resources made available by Scottish Government. Delivering increased flexibility 

is more complex and costs more money as a result, so it is important to 
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understand that local authorities will only be able to implement what they are 

funded to deliver. Local authorities have the flexibility to tailor future delivery of 

600 hours of early learning and childcare to meet local needs, incorporating the 

views of parents.  

26. On the basis that these issues have been agreed with Scottish Government, we 

support the proposals outlined in the Bill. 

Part 7 - Corporate Parenting 

27. COSLA has long been an advocate of corporate parenting and has been an 

enthusiastic supporter of publications such as ‘These are our Bairns’. This 

section of the Bill is important as for the first time it will set out a legal definition of 

what it means to be a corporate parent, and extend this to other public bodies – 

the corporate family, to extend the analogy. 

28. We agree that a definition of Corporate Parenting should refer to the collective 

responsibility of all public bodies and those acting on their behalf to provide the 

best possible care and protection for looked after children. In addition, it would be 

helpful if other public bodies or community planning partners have their roles 

clarified to achieve better outcomes through joint working. This will require the 

updating of guidance on corporate parenting. 

29. We have to be clear though that the corporate parent cannot act in the same way 

as a birth parent. As such, any definition requires to define the parameters of the 

responsibility lucidly and to manage expectations in terms of the financial and 

human resources it would involve. However, local authorities and other public 

bodies can and do use their influence and weight in innovative ways to support 

both children in care, and those who have recently left it.  

30. It is also important to note that any formalised definition of corporate parenting 

will have practical resource challenges in terms of on-going training/briefing 

sessions to ensure organisational wide commitment for councils and other 

community planning partners. At the same time though it should be 

acknowledged that there are some real examples of good practice around the 

country in relation to corporate parenting from councils that should be promoted. 

31. One concern that we have on part 7 of the Bill again relates to powers of Scottish 

Ministers to issue direction to public bodies – including democratically elected 

local authorities. As with part 3 of the Bill we are not certain why Ministers feel 

they need to seek the ability to direct public bodies as set out in section 58. Local 

government has shown a strong commitment to the concept of corporate 

parenting in recent years and developed a good partnership with Government. 

Local and Scottish Government have a shared goal for improving lives of looked 

after children, so it seems disproportionate for Ministers to require the ability to 

issue directions. On a practical note we would also argue that the powers pre-

suppose that Ministers somehow know better than local agencies about how to 

meet the needs of children in their care. We do not doubt Government’s 

commitment on this subject, but the experience of elected members and local 

professionals across all agencies and services must be respected.  
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Part 8 - Aftercare 

32. COSLA is supportive of the policy intent of the extension of aftercare provision to 

young people that have previously been looked after. We understand that 

Government are looking for authorities to provide a level of support broadly 

consistent with what is provided currently on a discretionary basis for 19-21 year 

olds. However, paragraph 60, sub-section 8 states that Ministers will determine 

such types of support, the detail of eligibility will not be determined until 

secondary legislation. It is therefore important to emphasise that the full 

implications of this policy on local authorities will not be known until the 

secondary legislation is passed. 

33. Currently, there is no equivalent legislation or statutory guidance for such type of 

support for 19-21 year olds. The decision on eligibility is made by the local 

authority, as they have the skills and expertise to assess the individual case. 

Potentially paragraph 60, sub-section 8 could restrict the provision local 

authorities can offer and could lead to a difference in the provision that is 

currently provided and the provision that could be provided after the legislation is 

implemented. It also restricts the flexibility a local authority has to amend the 

elements of support available to eligible kinship carers to reflect changing 

circumstances or the future identification of further support needs. 

34. The assumptions that Government make on the number of young people leaving 

care and percentage of young people expected to be successful in applying for 

support seem reasonable and are based on national statistics and the experience 

of local authorities.  

35. Our concern on this issue is one that we have no way of knowing what the impact 

of welfare reform will be on this group of young people, so there is every 

possibility that the numbers seeking assistance may not fall as much as 

expected. Early indications of the impact of welfare reform show significant 

increases of presentations in many authorities for this service.  

36. Further, COSLA has less certainty over the accuracy of the costings of this 

aspect of the Bill due to the difficulties for local authorities in estimating the 

financial impact. In particular, we are not convinced that the Scottish Government 

have accurately estimated the average annual cost of support (£3142 per young 

person). This figure includes an estimate that the average cost for travel would be 

£400 per year; that emergency payments up to £200 per year could be payable 

and that payments to outside agencies (such as for third sector support) would be 

around £1500. It also includes an estimate of staffing costs required to support 

the young person. From discussions with local authorities we believe that these 

costs underestimate the actual cost of supporting a young person who has left 

care. In particular we are aware that some local authorities have indicated a 

concern that travel costs are not realistic and do not factor in cost of travel 

particularly in rural areas. 

37. Finally, if the subsection detailed above remains in the Bill the actual cost will not 

be clear until secondary regulations have been passed potentially leading to a 

gap in funding which could undermine the intention of this section of the Bill. 
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Part 9 - Counselling Services 

38. We believe the intention of this section of the Bill is to ensure that families in the 

early stages of distress are provided with support. The move towards early 

intervention is welcomed by COSLA however the provisions set out within Part 4 

19 (5) already provide for this to happen under the functions of the “named 

person”. This section of the legislation may therefore duplicate the earlier section.  

39. Further, if the section remains the term “counselling” used is unhelpful and should 

be replaced with support. Counselling is a specific form of formal support that will 

not be appropriate for all families. All forms of support (e.g. family group decision 

making, drug and alcohol support groups etc) should be considered after an 

assessment of need is carried out. Also, as there is no definition of 'eligible child' 

within the Bill it is difficult for local authorities to be able to assess the impact of 

this. As things currently stand local authorities are to provide undefined 

counselling services to parents or those with parental rights and responsibilities 

of an undefined group of children.  

40. Further, it should be noted that as consequence of this provision children and 

families may also be brought into the care system at a far earlier stage than is 

currently the case.  

Part 10 - Support for Kinship Care 

41. The policy intention of kinship care orders is to help families become more able to 

deal with the issues which they face, without the need for formal care. The 

number of children looked after in formal kinship care arrangements has grown 

significantly in recent years and is projected to increase further. A mechanism 

that provides families with a better alternative to formal care is therefore 

welcome. It has also been well discussed over the last few years that the growth 

in kinship care and the corresponding increasing in kinship care allowances have 

put pressure on local government finance. By transferring parental rights to 

carers, the orders should allow families to better access other financial benefits 

from the DWP. The Government believes that this should go some way to reduce 

the financial pressure on local authorities, but it also, just as importantly, 

minimises the distinction between kinship care and the lives of other families.  

42. In the end how successful orders prove to be at reducing payment of kinship care 

allowances will depend on how attractive the orders are to families. At this point 

of time it is difficult to project accurately how many families will take out a kinship 

care order. Uptake will depend on a number of factors such as impact of welfare 

reform, the support provided by authorities and the detail of how orders will 

operate - including eligibility and length of support – which will be set in 

secondary legislation. The interplay of these variables makes it difficult to know 

for certain whether the financial assumptions made by Government are accurate. 

Again, we would reiterate that local authorities will only be able to implement 

what they are funded to deliver. 

43. The accuracy of the financial assumptions is the biggest issue that we have 

discussed with Scottish Government. When COSLA discussed with local 
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authorities the financial implications of this aspect of the Bill no national picture 

emerged, and it is clear that local authorities have found it difficult to evaluate the 

future impact of the policies. With accuracy depending on the financial 

assumptions made, without actually implementing the legislation and testing the 

assumptions for real, there will always be a degree of risk for local authorities. 

For example, the Scottish Government predicts a 6.5% continual annual increase 

until 2019-20 of those applying for a kinship care order. Over the past 3 years 

Falkirk Council have seen around a 30% increase whilst Inverclyde has seen a 

37% increase since 2011. Both Councils, in different ways, have proactively 

supported families to move to kinship care orders. Whilst not all local authorities 

have experienced such significant increases this clearly demonstrates the 

potential increases local authorities are likely to face if the order is popular with 

kinship carers (which is the intention). Further, we are aware that the recent 

experience of some authorities of the introduction of Adoption Orders shows that 

the financial costs to councils were underestimated. Additionally, the assumptions 

relating to estimating the take-up and level of costs per Order made by Scottish 

Government that underpin the figures for this complex area are numerous, 

increasing considerably the potential for the actual costs to differ from the 

estimated costs. 

44. The figures which have been developed by Scottish Government are a genuine 

attempt to assess the cost/benefits of kinship care orders. It is our hope that 

kinship care orders are a success and provide an alternative to formal care for 

some families. However, with considerable uncertainty over how many families 

will take up an order, the financial risk facing local government is potentially 

significant. The exact size of this risk depends on how accurately Scottish 

Government has modelled the take up of kinship care orders. We therefore 

believe it is necessary that both COSLA and Scottish Government jointly 

scrutinise and monitor the spend on this legislation to ensure that local 

government is, and continues to be, sufficiently resourced to carry out the new 

duties that will be enacted. 

Part 11 - Adoption Register 

45. Local authorities always put children first and will have good reasons for currently 

not using the register. We are aware, for example, that some local authorities 

already recruit enough people who are willing to adopt to meet the needs of 

children in their area. Councils in this position may therefore not feel an urgent 

requirement to join the register. Presently, consortia arrangements work very well 

between local authorities in various parts of the country.  

 COSLA accepts that the development of the national register is a positive one and 

we are aware that its usage is rising. It provides local authorities with another 

option when trying to place vulnerable children with adoptive families across 

Scotland. However, the proposal to move to a national adoption register through 

compulsion for local authorities should only be considered where there is 

complete confidence that it is in the interests of children to do this.  
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Part 12 - Other Reforms - Children’s Hearings 

46. As mentioned in the summary to this submission, the sections of the Bill which 

relate to amendments to Children’s Hearings (Scotland) Act 2011 give us 

concern. During the passage of the 2011 Act through Parliament COSLA raised 

some real concerns about centralisation of services and the establishment of a 

new national body – Children’s Hearings Scotland (CHS) – to run what had been 

local services. In particular we were worried that the newly established office of 

National Convener would only have to consult local authorities when drawing up 

area support teams. There was no requirement to reach a mutual agreement. For 

COSLA it seemed inappropriate that an unelected official should have this power, 

and that it was actually more appropriate for the Convener to have to reach 

agreement with local authorities concerned. In the end Parliament agreed with 

our position. 

47. The proposed amendment in section 69 reverses the decision taken by 

Parliament and reinstates the original intention of Government. This is not 

something that COSLA can support. Whilst we have been told by both CHS and 

Government officials that the Convener would listen closely to views of local 

authorities concerned, there is still an issue of principle about the head of national 

body potentially acting against a decision of a democratically elected authority.  

48. We are also very concerned about the proposal in section 70 to allow the 

National Convener to effectively compel a local authority to deliver specific 

support services to area support teams. At the moment CHS has to reach 

agreement with councils on support services. We expect that the dialogue 

between CHS and individual authorities is not always easy given the financial 

constraints faced by the whole public sector. Nonetheless, we would argue that 

this dialogue is necessary and allows for mutual agreement to be reached. This 

has to be preferable to the potential forcible allocation of staff, property and 

services against the will of the local authority, and potentially to the detriment of 

other services.  

49. We would ask that Parliament considers carefully whether it is appropriate for the 

National Conveners of CHS to have these powers. It is COSLA strongly held view 

that the 2011 Act should not be amended as proposed in the Bill. 

Part 12 - Other Reforms – School Consultations 

50. COSLA currently does not have any comment to make on this section. However, 

we have a long standing interest in this area and will be responding to the 

Government’s consultation on possible changes to the Schools (Consultation) 

(Scotland) Act 2010. We would be happy to provide the Committee with 

additional evidence on any changes to the Bill that might be proposed at stage 2. 

Conclusion  

51.  We acknowledge this is a long and complex response, but this matches the 

length and complexity of the Bill. COSLA has been working on the Bill for many 

months and would be happy to use our experience to help the Committee’s 
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scrutiny of the legislation. We would therefore be happy to attend oral evidence 

sessions and to work with the Committee and individual members on all aspect of 

the Bill. 

COSLA 

1 August 2013 


